STATE OF VERMONT
HUVAN SERVI CES BOARD

In re ) Fair Hearing No. 9967
)
Appeal of )
| NTRODUCTI ON

The petitioner appeals the decision by the Departnent of
Social Welfare denying himas a recipient of Medicaid either
an increase in his personal needs allowance or a deduction
fromhis income for the installation and nonthly paynents on a
tel ephone. The issue is whether the Departnent’'s decisions
are in accord with the pertinent regulations.

FI NDI NGS OF FACT

The petitioner is a termnally-ill Aids patient who

resides in a Level Il long-termcare facility.1 At present he
is paralyzed fromthe wai st dowmm. He has few persona
contacts either inside the home or fromvisitors. His nost
i nportant source of enotional support is his eighty-seven-
year-old nother. Because his nother is herself |[imted in her
activities the petitioner relies heavily on daily tel ephone
contact with her. Recently, the petitioner had a private
phone installed next to his bed.

The petitioner's sole source of income is Social
Security (OASDI) disability benefits. Because he is in a
long-termcare facility as a Medicaid patient, all his

i ncome except for a $40.00 "personal needs all owance" nust
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be used to pay the facility where he resides (see infra).
The petitioner's phone bill is $30.00 a nonth for basic

"limted access" charges. Wth this type of service, the

petitioner cannot nake calls beyond his |ocal dialing area.

(H's nother lives within a |ocal tel ephone call of the

facility.) As of the date of the hearings2 (Sept ember 6 and
14, 1990) the petitioner's phone bill was current.

There is little question that a phone is essential to
the petitioner's nedical well-being. 1In brief notes
obtai ned by his advocates, the petitioner's doctor and
psychol ogi st stated (respectively):

"I amcurrently the attendi ng physician for

[ petitioner], a patient who resides at the

[ conval escent center] in [city] Vernont. | have been
requested to wite a letter on his behalf specifically
regardi ng the provision of a nonthly tel ephone

al l omance currently not afforded him

[Petitioner] is suffering froma chronic illness for
which there is no cure and for which the prognosis is
grim H's physical and nental statues are subject to
fluctuations on a daily basis and may occur wi thout
warning. [Petitioner's] nother has been a very

supportive figure throughout his illness and conti nues
to be an inportant factor in the maintenance of
[ petitioner's] overall health. | think it is

reasonabl e and appropriate that [petitioner] be

af forded the conveni ence of a bedsi de tel ephone,
enabling himto nake | ocal tel ephone calls to his
nmot her in order to enlist her support and keep her
abreast of daily changes in his condition.™

* * * *

"I amwiting to let you know that as the psychol ogi st
wor ki ng as part of the treatnent teamfor [petitioner],
it has becone clear that a tel ephone is a necessity for
[petitioner] at this time. It is his only lifeline to
his eighty-year-old nother who is his only famly
support.”
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ORDER
The Departnent's decision is affirned.
REASONS
Medi caid Manual > M 413 provides, in pertinent part:

Applied | ncone Conputation

A long-termcare resident's applied inconme is the
anmount of nonthly income (defined bel ow) remaining
after the foll ow ng deductions are nmade in the order
listed bel ow

A deduction for personal needs (see procedures
manual ); plus

A deduction, where applicable, for expenses of
mai ntai ning a hone; (see Hone Upkeep Deduction);
and
A deduction, where applicable, for the naintenance
needs of a spouse and/or other famly nenbers
living in the comunity (see Allocations to Fam |y
Menber s) .
Mont hly i ncome neans the individual's gross nonthly
i nconme W thout deducting inconme exclusions allowed for
inconme eligibility conmputation
There do not appear to be any additional "deductions"
frominconme all owabl e under the regul ati ons.
The Departnent's Procedures Manual sets the "personal
needs al |l owance"” rate for all Vernont (non-SSl) residents of

3

long-termcare facilities™ at $40.00. Medicaid Procedures

Manual > P-2435(f). The hearing officer knows of no basis

to require the Departnent to pay any individual residing in
a long-termcare facility a higher personal needs anount

based on individual need. See Fair Hearing No. 36624

At the hearing the Departnent, the petitioner's

advocates, and the hearing officer spoke candidly with each
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ot her about the petitioner's situation and of possible
alternatives for the petitioner if his $40.00 personal needs
al l omance was insufficient to allow himto keep his phone

> | f such an

pl us pay for other "incidental" needs.
"emergency" situation arises (i.e., the petitioner is faced
with the imm nent |oss of his phone or he cannot obtain
sonething el se "nedically necessary”), the petitioner can
reapply for appropriate assistance at that tinme (and appeal
any denial).

In the nmeantine, the petitioner (through his advocates)
and the Departnent are encouraged to explore possible
anendnents to the Medicaid regul ations (and, perhaps other

prograns) to better accommobdate the uni que needs of AlDS

patients.6

The hearing officer was greatly inpressed with
the sincerity, dedication, and courtesy of the petitioner's
representatives. He wishes themwell in their attenpts to
achi eve greater benefits and dignity for the unfortunate
victins of this dreaded di sease.

FOOTNOTES

1See Medi cai d Manual 3 M 900 et. seq.

2The petitioner, hinself, did not appear at the
hearing. He was ably represented, however, by two nenbers
of a | ocal AIDS advocacy and support group.

3See Medi cai d Manual 3 M 900 et. seq.

4In Fair Hearing No. 3662, the board held that the
federal regulations allowed the Departnment to set a single
stat e-wi de personal needs all owance applicable to al
residents of long-termcare facilities. However, at pp, 6 -
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its decision in Fair Hearing No. 3662 (dated January
1984), the board observed as foll ows:

"Anot her troubling aspect of this case is
that it is clear that the "needs" of individual nursing
home residents probably vary greatly dependi ng on each
i ndi vidual's physical and nental capabilities. It
appears that the federal regulations (according to an
interpretation by the U S. Departnment of Health and
Human Services) allow for, if not actively encourage,
the setting of different PNI anobunts based on the
differing needs of classes of residents of

institutions. (See H H'S. Mdicaid Assistance Manual >
4-4-30). If it were feasible, it would seem

equi tabl e and desirable that the departnent attenpt to
establish an objective neans of identifying individuals
who, like the petitioner, denonstrate greater "needs"
than other long-termcare residents and at |east allow
them a higher PNl allowance. Hopefully, the Departnent
w Il consider anending (its regul ations) along these
lines."

5According to Medicaid Manual > M 920, the nursing hone

shoul d be providing the petitioner wwth all necessary

"bat

hroom supplies . . . used in daily care.”

6See footnote 4, supra.
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